
RESOLUTION NO. 2004-151 

A RESOLUTION OF THE LODI CITY COUNCIL 
APPOI~TING D. STEPHEN SCHWAgAUER TO THE 

POSlTfON OF CITY ATT~RNEY, AND ~ P P R O V I N ~  THE 
EMPLOYMENT C~NTRACT 

NOW, THEREFORE, BE IT RESOLVED that the Lodi City Council hereby 
appoints D. Stephen Schwabauer to the position of City Attorney for the City of Lodi; 
and 

BE IT FURTHER RESOLVED that the City Council hereby approves the 
employment contract attached hereto as Exhibit A; and 

BE IT FURTHER RESOLVED that the City Council hereby approves 
1) increasing the City Attorney’s deferred compensation City match from 2% to 3% and 
2) setting the annual salary for the position of City Attorney at $125,000, to be effective 
the first pay period in July. 

ated: July 21, 2004 

_-___I-__________-_-__1___11____1_______-------------------------- 
__________-L__----__----------------_----------------------------- 

I hereby certify that Resolution No. 2004-1 51 was passed and adopted by the 
City Council of the City of Lodi in a regular meeting held July 21, 2004, by the following 
vote: 

AYES: COUNCIL MEM eckrnan, Hitchcock, Land, and 
Mayor Hansen 

NOES: COUNCIL MEMgERS - None 

ABSENT: COUNCIL MEM ERS - Howard 

ABSTAIN: COUNCIL MEMgERS - None 

b 

City Clerk 

2004-1 51 



This Agreement is made and entered into as of July 21,2004, by and between the City of 
Lodi, a municipal co~oration, ~ e ~ e i n a ~ e r  called “City” and D. Stephen ~ c h ~ a b a u e r ,  
hereinafier caIled “Employee,” both of whom agree as follows: 

It is the desire of the City to retain the services of Employee and to provide inducement 
for him to remain in such e m p ~ o ~ e n ~ ,  make possjble full work productivi~ by asswing 
Employee’s morale and peace of mind with respect to future security, and to provide a 
just means for terminating Employee’s services. 

, in consideratjo~ of the  mu^^ covenants contained herein, the 

City hereby agrees to employ Employee as the City Attorney of City and ~ m p l o y ~  
agrees to ~ e r f o ~  the functions and duties the City Council shall from time to time 
assign to him. 

AUT TY: 

Employee has the duty to: 

(a) Perform the funct~on~ and duties of a City Attorney as specified in the California 
G o v e ~ e n t  Code, Rules of Profess~onal Condiict for A ~ o ~ e y s ,  City Ordin~ces,  
R ~ o ~ ~ i t i o n s ,  Rules and R e ~ l a t i o n ~  and other state and local statutes, 

@) Act as chief legal advisor to City, 

(c) Perform all legally p e ~ i s s ~ b l e  and proper duties and functions as the City 
Council shall assign. Such duties may be modified froin time to time upon such 
terns as are mutually agreeable to City and Employee, and 

(d) ~ ~ p ~ o ~ e e  in coordjnation with the City Manager shall ~ecommend policies and 
mles and regulations to i r n p ~ e r n ~ ~  City Council policies and shall  force 
policies established by the City Council. To accomplish this, Employee shall 
have the power to and shall be required to: 

(1) Attend City Council meetings as needed by the City Council. 
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(2)  Review all documents agendized for any special andlor regular meetings 
of the City Council. Employee may make recommendations to the City 
Manger and the Council concerning any agenda items. 

3. EX~LUSIVE  PLOY 

(a) Employee has the duty and herein commits to devote his full time and energies in 
the best interest of the City, and lo act in accordance with the duties and 
responsibilities o f  the position o f  City Attorney. 

(b) Employee shall not accept e m p ~ o ~ e n t  as an attorney’of law &om or on behalf of 
any person, firm, corporation or entity during the term of this A 
foregoing shall not be construed to prevent Employee from periorming v o l ~ t e e r  
c o ~ u n i t y  service, or pro bono services, provided Employee shall, prior to 
perfonning such services, disclose such anticipated services to the City Council 
and obtain its approval. Such outside services shall not create nor tend to create a 
disqualif~ng conflict of interest as defined by the C a l i f o ~ a  Political Reform Act 
of 1974, as amended, nor shall such services impair Emp~oyee’s ability to fully 
perform his duties for City hereunder. 

(a) Specific Tasks and Work Plans - Employee agrees to accomplish specific tasks as 
specified and described by  the City Council from time to time in a timely and 
professional manner. Such specific tasks shall be discussed with Employee and 
then adopted by motion by the City Council as frequently as the City Council may 
choose. 

(b) Hours of Work - E m p ~ o ~ e  is an exempt employee who does not accrue 
compensatory time off, but i s  expected to engage in those hours of work which 
are necessary to fulfill the obligations o f  his position. Employee does not have set 
hours of work a5 he is expected to be available at all times. It is recognized that 
Employee must devote a great deal of his time outside “normal office hours” to 
the business o f  the City, and to that end Employee’s schedule of work each day 
arid week shall vary in accordance with the work required to be performed. The 
Employee has discretion as lo his work schedule. 

(a) City shall provide Employee with an office, support staff, office equipment, 
supplies and all other facilities and services adequate for the performance o f  his 
duties. 

(b) City shall pay for, OF provide, Employee rejmbursen~~nt of actual business 
expenses. The City shall provide Ernpioyee with a City credit card to charge 
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~ropriate and lawful business expenses up to the amount provided for in the 
City bud~et.  

s to pay for Employee’s California State Bar, NationaI Institute of 
Law Officers dues and subscription§, and Minimum Continuing Legal 

Education expenses (MCLE). 

(d) City agrees to pay the professional dues &d subscriptions on behalf of Employee 
which are necessary for Employee’s cont~nuation and full participation in 
 nation^, r e ~ o n a l ~  state, or local associations and orga~izations necessary and 
des~rabic for the good of the City, and for Employee’s continued professional 
p ~ i c i p a ~ i o n  and advancement up to an amount provided for in the City budget. 

es to pay travel and subsistence expenses of Employee to pursue official 
and other functions fpr the City, and meetings and occasions to continue the 
professional deve~op~ent  of Employee, including but not limited to Annual 
Confer~nces of the League of C ~ i ~ o r n i a  Cities and the League’s City Attorney’s 
Division, the Annual Conference of tbe National Institute of M ~ c i p a l  Law 
Officers, and other national, regional, state, and local conferences, and 
~ o v e ~ e n t ~ l  groups and committees upon which Employee sefves as a member 
up to an amount provided for in the City budget. 

s the desirability of representation in and before local civic and 
ions, and Employee is authorized to become a member of civic 

clubs or org~izations, for which the City shall pay membe~hip dues up to an 
amount ~rovided for in the City budget. 

S: 

ance ~ v ~ u a t i o n  - Annual p e r f o ~ a n c e  evaluations are an important way 
for the City Council and  employe^ to ensure effective c o ~ u n i c a t i o n s  about 
exp~ctations md p e ~ o ~ a n c e .  The City Council recognizes that for Employee to 
respond to their needs and to grow in the p e r f o ~ ~ c c  of his job, he needs to know 
how the City Council Members think be is performing. To assure Employee gets 
this feedback, the City Council commits to: 

ct an evaluation of E ~ ~ l o y ~ e ’ ~  ~ e r f o ~ ~ c ~  at least annually, or o n  any 
orher schedule deemed appropriate by the City Council. The City Council may 
use an outside facilitator to assist them in conducting this evaluation. 

(b) The annual review and evaluation shall be in accordance with specific criteria 
developed jointly by the City Council and Employee. Such criteria may be added 
to or deleted as the City Council may from time to time determine in consultation 
with Employee. 

(c) The City Council and Employee shall define such goals and performance 
objectives which they determine necessary for the proper operation of the City for 
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the a t ? a ~ ~ e n t  of the City Council’s policy objectives. The City Council and 
Employee shall further establish a relative priority among those various goals and 
objectives. 

I .  e 
City agrees to provide the following co~pensation, to Employee during the term of 
the A~eemen t :  

(a) Base Salary - Employee shall be paid an annual salary o f  $125,000 per year 
(retroac~ive to June 21, 2004), which sum may be adjusted from time to time as 
provided in this Agreement by action of  the City Council, payable in twenty-six 
(26) equal ins?aI~nients in the same manner as City depa~ment heads. 

(b) The City shall pay all traditional employer costs required by law, including but 
FICA, Medicare, U n e m p l o ~ e n t  Compen~ation, and workers not limited to: 

compensation. 

(c) Future annual adjustments to Employee’s salary shall be set by City Council 
action. City may not reduce salary or benefits provided by this A~eement  unless: 

(i) 

(ii) 

it does so on a Citywide (all M~agemen t  employees) basis; or, 

it does so after providing Employee with a written performance evaluation 
process that provides d~rection and opportunity for improvement prior to 
any action to reduce salary or benefits. 

8. AUT ILE: 

~mployee shall not be provided an automobile or automobile allowance. Employee 
shall be reimbursed for travel expenses in accordance with City’s travel policies. 

9. GENE 

Employee shall be permitted to attend conferences, seminars and/or other such 
meetings, the reasonable costs o f  which shall be paid by City. Employee shall also 
be rei~bursed by City for reasonable out o f  pocket expenses incurred in the course 
and scope of his e m p l o ~ e n t .  

(a) Holidays - Employee shall receive thirteen and one half (13 %) paid holidays per 
year credited in the same manner as a11 other City employees. 

(b) Vacation Leave - Employee shall be granted paid vacation leave in the amount of 
15 days per year at the same rate of accumulation granted ail other City 
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employees. Upon termination or resignation of e m p l o ~ e n t ,  Employee or those 
entitled to his estate, shall receive a lump sum payment for unused or accumulated 
vacation time to his credit at his rate of  pay as of  his date o f  termination. 

(c) Sick Leave - Employee shall be granted 12 days of  sick leave per year which will 
accrue at a rate o f 3.08 h ours p er p ay p eriod. Employee’s sick I eave sh a11 b e 
convertible as provided in the City of Lodi Executive Mana~emen~ Statement of 
~ e n e ~ r s ,  March 18,1998. 

(d) Administ~ative Leave - Employee shall be granted eighty (80) hours of 
adminis~ative leave per year. Upon termination or res i~a t ion  of employment, 
Employee or those entitled to his estate, shall receive a lump sum payment for 
unused or accumulated adminis~ative leave to his credit a1 his rate o f  pay as o f  
his date o f  termination. 

(e) Other terms and condi&ons - Except as otherwise provided herein, all provisions 
of the City of Lodi Municipal Code, official policies and re~la t ions  and rules of 
the City relating to vacation, holidays, retirement systems cont~butions, and other 
fi-inge benefits and working conditions as they now exist or hereafter may be 
 ended also shall apply to Employee as they would to other management 
employees of City in addi~ion to said benefits set out in this A~ee.ment. 

(a) M ~ i c a l  Insurance: Employee shall receive family medical and p h ~ a c ~ u t i c a l  
insurance, family dental insurance, long tern disability, chiropractic insurance 
and any other similar benefit which may he made available to Emp~oyee by the 
City as ou~lined in the City of Lodi Executive Management S ent of Benefits, 
March 1998 or by Council R~olut ion.  The Statement of fits or Council 
Resolutjon describes these b e n e ~ t s  and any applicable deductihles. 

(h) Deferred Compensation: Employee may participate in the City’s Deferred 
Compensat~on p Ian. T he C ity will m atch u p  t o  3 % p ercent o f t  he employee’s 
base salary. 

(c) Life Insurance: Employee shall receive Life Insurance equivalent to City 

ENT: 

City i s  a fulf member of the Public Employees Retirement System (PERS) to which 
City agrees to contribute to Employee’s retirement account the total amount 
required by it and to contribute Employee’s con~ibution of seven (7) percent to the 
membership contract with PERS for each pay period. 
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(a) Resignation - In the event Employee terminates this agreement by voluntary 
r e s i~a t ion  of his position with the City, Employee shall not he entitled to 
severance pay othenvise provided in Section 14 of this contract. In the event 
Employee voluntarily resigns h is  position with City, h e  shalt give City at 1 east 
thirty (30) days advance written notice and shall he entitled to all earned salary 
and in-lieu vacation leave. 

@) Termination 81, Removal - The City Council may remove Employee’at any time, 
with or w~thout cause, by a majority vote of its members. Notice of termination 
shall be provided to Employee in writing. Any such notice of termina~ion shall be 
given at q noticed meeting of the City Council. Employee shall not be removed 
during the first 120 days following any change in membership of the City 
Council, except upon four-~fths vote of the City Council. Given the at-will 
nature of the position o f  City Attorney, an important element of the employment 
A ~ e e m ~ t  p ertains t o  t e ~ i n a t i o n .  It i s i n b 0th the C ity’s i nterest and that o f 
Employee that sep~ation of Employee be done in. a businesslike manner. 

In the event Employee is t e ~ i n a t e d  by the City Council within the first six (6) 
months of his e m p l o ~ e n ~  under this Agreement and Employee remains willing 
and able to perform the functions and duties of City Attorney, City agrees to pay to 
Employee a I m p  sum cash p a ~ e n t  equal to three (3) months salary. In the event 
Employee is terminated by the City council after the first twelve (12) m o n ~ s  of his 
e m p i o ~ ~ t  under this A ~ e c m e n t  and Employee remains willing and able to 
perform the functions and duties of City Attorney, City agrees to pay to Employee a 
lump sum cash payment equal to six (6) months salary. In all cases such payments 
shall be subject to all mles and r e~ la t ions  governing wit~oIdjng.  However, 
no~i ths~anding the above, if Employee is terminated due to retirement, 
insubordinat~on, incapac~ty, dereliction of duty, conviction o f  a crime involving acts 
of moral t u ~ i t u d e  or involvi personal gain to him, or a breach o f  this agreement, 
City shall have no obligation pay any severance provided in this section. 

(a) ~ m p l o y ~ e  i s  an “at will” e ~ p l o y ~ e  and shall serve at the pleasur~ of the City 
Council. 

(b) Except as provided in Section 14, nothing in this Agreement shall prevent, limit 
or otherwise interfere with the rights of the City Council to terminate the services 
of Employee. 
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(c) Nothing in this Agreement shall prevent;limit or otherwise interfere with the right 
of employee to resign at any time from his position as City Attorney, subject only 
to the provisions set forth in Section 13 of this Agreement. 

Except as provided otherwise in this agreement, all provisions of the City of Lodi 
Municipal Code, official policies and regulations and mles of City relating to 
disability, incapacity, vacation, retiremeni systems contributions, holidays and other 
fiinge benefits and working conditions as they now exist or hereafter may be 
amended also shall apply to Employee as they would to other ~ e p a ~ e n t  Heads of 
City in addition io said benefits set out in this contract. 

17. 

No modi~cation of this a~eemen t  shall he valid unless said modi~cation i s  in 
writing and signed by the party to be charged. 

Because of the duties and role of Employee on behalf of the City and its citizenry, 
Employee shall not, during the tern of this Agreement, individually, as a partner, 
joint ~ e n t ~ e r ,  officer or shareho~der, invest or parti~~pate in any business venture 
conducti~g business in the corporate limits of City, except for stock ownership in 
any c o m p ~ y  whose capital stock is public~y held and regularly traded, without the 
prior approval of the City Council. 

Employee shall also be subject to the conflict of interest provisions of the California 
G o v e ~ e n t  Code and any conflict of interest code applicahle to his City 
e m p l o ~ ~ t '  Employee is responsible for submitting to the City Clerk the 
Appropriate Conflict of Interest Statements at the time of appointment, annually 
thereafter, and at the time of separation from the position. 

19. IN 

In accorda~ce with and subject to California's Tort Claims Act (Government Code 
$825 et seq.), City shall defend and indemnify Employee against and for all losses 
sustained by Employee in direct cons~quences of the discharge of his duties on the 
City's behalf for the period of his ~ ~ ~ l o ~ ~ ~ t .  City shall def~nd, save ~ ~ l e s ~  and 
i n d e ~ j ~ y  Employee against any tort, professional liability claim or demand or 
other legal action, whether groundless or otherwise, arising out of an alleged act of 
omission occuning in the performance of his duties as City Attorney. City may 
compromise and settle any such claim or sujl and pay the amount of any settlement 
or judgment rendered thereon. Whenever Employee shall be sued for damages 
arising out of the Performance of his duties, the City may provide defe.nse counsel 
for Employee in such suit and indemnify him from any judgment rendered against 
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him; provided that such indemnity shall, not extend to any judgment for damages 
arising out of any willful wron~doing. Said i n d e ~ i ~ c a i i o n  shall extend beyond 
t e ~ i n a ~ i o n  of employnent and the otherwise expiration of this Agreement to 
provide protection for any such acts unde~akeii or committed in his capacity as City 
Attorney, regardless of whether the notice of filing of a lawsuit occurs during or 
fol~owing employment with the City. 

20. ATT 

If either of the parties hereto brings any action or proceeding against the other, 
including but not limtted to, an action to enforce or to declare the termination, 
cancel~ation or revision of the Agreement, the prevailing party in such action or 
proceeding$ shall be entitled to receive from the other party all reasonable 
attorney's fees and costs, incurred in connection therewith. In the event either party 
shall i nitiate any suit, action, o r  appeal on  any matter related t o  this Agreement, 
then the court before whom such suit, action, or appeal is taken shall award to the 
prevailing party such attorney's fees as the court shall deem reasonable, and such 
award and all allowable costs of the event may be either added to or deducted from 
the balance due under this A g r e e m ~ t  or be a separate obligation as approp~a~e.  

If any provision, or any portion of any provision of this contract is held to be 
~ineonstitution~, invalid, or unenforceable~ the remainder of this a~eement ,  or 
portion hereof, shall be deemed severable and shall not be affected, but shall remain 
in full force and effect. 

22. INTE AG NT: 

This  wn'ting cont~ins the entire agreement between the parties and all prior or 
contemporaneous agreements, u n d ~ s t ~ d i n g s  or discussions relative to this 
agreement are hereby superseded. 

23. JU 

This Agreement shall be construed in accordance with the laws of the State of 
California and the parties hereto agree that venue shall be in I-odi, California. 

All written notices required pursuant to this agreement shall be delivered to: City 
Clerk, City Wall, P.O. Box 3006, 221 West Pine Street, Lodi, CA 95241; and D. 
Stephen Schwabauer, 141 S. Rose Street, Lodi, CA 95240. 
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IN W ITNESS W HEREOF, 1 he C ity C ouncil o f t he City o f Lodi has  caused t h i s  
Agreement to be signed and executed on Its behalf by the Mayor and Employee has 
signed and executed this Agreement as ofthe day and year - first above written. 

CITY OF LORI, a municipal corporation: EMPLOYEE: 

Mayor City Attorney 

Attest: ' Approved as to Form: 

City Clerk Kronick, Moskovitz, Tiedemann & 
Girard 
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